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Burial and cremation: further burials in existing graves and in land already used for burials

1. This Opinion sets out the law as opposed to the culture regarding the reuse of old graves
and the reopening of closed churchyards. For the public’s attitude to reusing old graves in
religious and secular settings reference should be made to such surveys as that carried out by
Professor Douglas Davies and Alastair Shaw (Reusing Old Graves: a Report on Popular British
Attitudes, Shaw & Sons, 1995). For a recent survey into the availability of burial space in the
churchyards of six dioceses see a paper by the Church Commissioners dated 7 October 1998
for the Churches Group on Funeral Services at Cemeteries and Crematoria (CGF(98)34).

[...]
Reuse of land already used for burials

10. Subject to the consent of the minister, the existence of any reservation or Order in Council
and any health and safety legislation, there is nothing to prevent land which has been used
for burials in the past being used again for that purpose. Indeed this was often the case prior
to the late eighteenth century when monuments began to be introduced generally and the
identity of graves was preserved. Furthermore today there is an urgent need to provide space
for further burials as churchyards and burial grounds become full.

11. In the case of an individual burial where there may have been burials in the past, no
further authority is required although it would clearly be wise to proceed with caution lest
human remains are disturbed in which event a faculty should be sought for the new burial
and the appropriate reburial of any disturbed remains. Any existing monument which will
have to be removed and sited elsewhere would likewise have to be the subject of faculty
proceedings.

12. In the case of a large area being prepared for reuse, where grave mounds may have to be
levelled, monuments removed and resited, and human remains are likely to be disturbed and
reinterred elsewhere, a faculty is clearly required and careful planning and preparation
including publicity is essential. Provided the human remains are reinterred in the same
churchyard or in other consecrated ground a Home Office licence would not be required
(Burial Act 1857 s25). The Home Office considers that a licence is required in the case of
removing a coffin so that it can then be reburied deeper in the same grave. Such a licence
should be sought as well as a faculty (see para 8 above).

13. There are no prescribed periods before which such reuse should not take place but it
would seem to be generally accepted that a period of 50-100 years should elapse since the last
known burial, the precise period depending on all the circumstances of the case. Clearly the
existence of monuments and the need to move them can cause delay because relatives may
continue to visit the site and could be distressed by re-use. The problem is a pastoral one not
a legal one.

Conclusion

15. Despite the popularity of cremation, it is clear that PCCs, whose churchyards and burial
grounds are getting full, need to plan and to prepare well thought out schemes for re-ordering
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the churchyards or burial grounds so as to provide for burial in the foreseeable future if they
wish burials to continue in a church setting. Otherwise, it is the responsibility of the local
authority to provide space in a cemetery. The reuse of land in churchyards and burial grounds
closed by Order in Council is under consideration in 2006 by the Department of Constitutional
Affairs as part of a general review of burial law.
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